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Introduction


The title assigned to this talk is a question:  what are the necessary ingredients for the world trading order?  The answer could be very short:  leadership.  That’s always the answer, of course, and it’s hardly very enlightening.  But the world trading system is in dire need of reform and the reformers - - if they exist - - are nowhere to be seen, either in Geneva or national capitals.  And the stakes are high, no less than the sustainability of the rules-based multilateral system.


This paper will begin with a brief sketch of the background to the formidable challenges to the institution that houses the trading system, the WTO.  These arise from the unintended consequences of the Uruguay Round and are compounded by Doha.  I will then turn to the issue of reform and sketch some suggestions to improve both the WTO’s internal functioning and its external relations with stakeholders.

The Political Economy of Trade Policy-Making

The Uruguay Round was the eighth negotiation under the auspices of the GATT (General Agreement on Tariffs and Trade), created in 1948 as part of the post-war international economic architecture. The primary mission of GATT was to reduce or eliminate the border barriers which had been erected in the 1930’s and contributed to the Great Depression and its disastrous consequences. The GATT reflected its origins in the postwar world in that it provided rules to buffer or interface between the international objective of sustained liberalization and the objectives of domestic policy, primarily the Keynesian Consensus of full employment and the creation of the welfare state.  This accord was reached with little difficulty since few countries were involved; they were almost all developed countries; and they could operate as a “club” whose members broadly shared basic norms and values with respect to trade. (1)

Before the Uruguay Round, the GATT club worked very well. Tariffs and non-tariff barriers were significantly reduced and trade grew faster than output as each fed the other. Most rounds were essentially managed by the U.S. and the European Community.  The developing countries were largely ignored as players. Agriculture was virtually excluded from negotiations so the transatlantic alliance, helped by the Cold War’s constraint on trade frictions, was the effective manager of the international trading system.

The Uruguay Round was a watershed in the evolution of that system. For the first time agriculture was at the centre of the negotiations and the European effort to block the launch of the negotiations to avoid coming to grips with their heavily subsidized and protected Common Agricultural Policy went on for half a decade. This foot-dragging also spawned a new single-interest coalition - - the Australian-led Cairns Group, which included Southern countries from Latin America and Asia determined to ensure that liberalization of agricultural trade would not be relegated to the periphery by the Americans and the Europeans as it always had in the past.

But the role of a group of developing countries, tagged the G10 hardliners and led by Brazil and India, was in many ways even more important in the Uruguay Round’s transformation of the system. The G10 were bitterly opposed to the inclusion of the so-called “new issues” -- trade in services, intellectual property and investment--central to the American negotiating agenda.

Although the “new issues” are not identical -- obviously negotiations on telecommunications or financial services differ from intellectual property rights -- they do have one common or generic characteristic. Thus, they involve not the border barriers of the original GATT but domestic regulatory and legal systems embedded in the institutional infrastructure of the economy. The degree of intrusiveness into domestic sovereignty bears little resemblance to the shallow integration of the GATT with its focus on border barriers and its buffers to safeguard domestic policy space.  The WTO thus shifted from the GATT model of negative  regulation - - what governments must not do - - to positive regulation - - or what governments must do. 

The inclusion of the new issues in the Uruguay Round was an American initiative and this policy agenda was largely driven by American MNEs (multinational enterprises) who were market leaders in the services and high tech sectors. These corporations made it clear to the government that without a fundamental rebalancing of the GATT they would not continue to support a multilateral policy but would prefer a bilateral or regional track.  But they didn’t just talk the talk, they also walked the walk, organizing business coalitions in support of services and intellectual property in Europe and Japan as well as some smaller OECD countries.  The activism paid off and it’s fair to say that American MNEs played a key -- perhaps even the key -- role in establishing the new global trading system. I’ll return to this shortly.

By the onset of the 1990’s a major change in economic policy was underway. The debt crisis of the 1980’s, and thus the role of the IMF and the World Bank, plus the fall of the Berlin Wall--a confluence of two unrelated events--ushered in a major transformation in the economic policy paradigm of developing countries. Economic reforms--deregulation, privatization, liberalization -- were seen as essential elements for launching and sustaining growth. Economic regulatory reform is at the heart of the concept of trade in services. Even without the thrust from the Uruguay Round, many developing countries began to see reform of key service sectors such as telecommunications as essential building blocks in the soft infrastructure underpinning growth and the GATT as a means to furthering domestic reform.

Thus, well before the end of the Round the hardline coalition had disappeared and coalitions of developing countries concentrated on liberalization of agriculture and textiles and clothing and were among the strongest supporters of the negotiations they so adamantly opposed in the 1980’s. What I have called a North-South Grand Bargain was completed and was quite different from old-time GATT reciprocity -- I’ll open my market if you’ll open yours. It was essentially an implicit deal: the opening of OECD markets to agriculture and labor-intensive manufactured goods, especially textiles and clothing, for the inclusion into the trading system of trade in services, intellectual property and (albeit to a lesser extent than originally demanded) investment. Also--as virtually a last minute piece of the deal--the creation of a new institution, the WTO, with the strongest dispute settlement mechanism in the history of international law. Since the WTO consisted of a “single undertaking” (in WTO legal-ese) the deal was pretty much take it or leave it for the Southern countries. So they took it but, it’s safe to say, without a full comprehension of the profoundly transformative implication of this new trading system (an incomprehension shared by the Northern negotiators as well I might add).

The Northern piece of the bargain consisted of some limited progress in agriculture, with a commitment to go further in new negotiations in 2000; limited progress in textiles and clothing with most of the restrictions to be eliminated later rather than sooner; a rather significant reduction in tariffs in goods in exchange for deeper cuts by developing countries.  The essence of the South side of the deal--the inclusion of the new issues - - requires major  upgrading and change in the institutional infrastructure of many or most Southern countries. These changes will take time and cost money.  Implementation thus involves considerable investment often with uncertain medium-term results.  

It is also important to note that the Uruguay Round Grand Bargain did not only include economic but also social regulation.   In the OECD countries, but not the South, social regulation (environment, food safety, labour, etc.) started in the late 1960’s, driven in large part by environmental and consumer NGOs, and has been accelerating since then.  Since the establishment of the WTO the most high profile and contentious disputes have concerned social regulatory issues (food safety and the environment) which are very sensitive in the OECD countries and this has emboldened the NGOs in their attack on the WTO’s lack of transparency .

There were two significant unintended consequences to this Grand Bargain (or Bum Deal). One is a serious North-South divide in the WTO. While the South is hardly homogeneous there is a broad consensus that the club model is no longer operational; that the asymmetry of the Uruguay Round must be ameliorated and must never be repeated; and thus Southern countries must play a far more proactive role in all WTO activities.  This was evident at Doha, of which more below.  Many of the countries are far better organized and informed, in part because of the rise of democracy and the growing awareness of trade policy issues in the general public and political institutions and the business community. But also because of the role of a number of NGOs created in developing countries during the 1990’s to provide information ranging from technical research to policy strategy papers. And since the mid-90’s the internet has accelerated the linkages of South NGOs with a number of Northern partners in both Europe and the U.S. These NGOs together act, in effect, as a “virtual secretariat”. 

The other, and equally important, unintended consequence of the Uruguay Round has been the rise in profile of the MNEs, in part due to their role in the Round.  Indeed, for the more paranoid the Round was simply a conspiratorial collusion between American corporations and the U.S. government. In any case, the global current of deepening integration, accelerated by the Uruguay Round, has evoked a counter-current focused both on the MNEs and the WTO. Let me deal first with the MNEs.

The active role of the corporations in the Uruguay Round certainly raised their profile and made them a magnet for anti-trade advocates and made the WTO a magnet for what came to be called anti-corporate globalization.  This was evident to anyone who watched on TV the battle of Seattle or the demonstrations at meetings in  Washington or Prague or Genoa or Quebec City.    But the most significant recent example concerns the pharmaceutical industry and the Aids crisis in Africa.  As a result of a well-orchestrated campaign led by Oxfam and Médècins sans Frontières, pharmaceutical companies withdrew a lawsuit against South Africa; the U.S. abandoned a dispute against Brazil; and the Doha declaration included a remarkable political statement concerning the TRIPS agreement and health emergencies.   And we can certainly expect a coordinated campaign over “enronitis”.  As one expert has wryly noted, a new service industry has emerged - - the avoidance industry - - comprised of financial wizards, lawyers, and creative accountants.  The full impact of the avoidance industry has yet to be revealed and should provide grist for the mill of the anti-corporate globalization  movement.  A summary description of that movement is worth a brief digression.

The rise in the profile of the MNEs in the Uruguay Round helped to make the WTO a magnet for anti-corporate globalization.  Before expounding on the concerted attack on the WTO, I want to make clear that there is no homogeneous set of institutions called NGOs.  Even if we separate out the development groups in poor countries from the advocacy NGOs, whose main objective is to shape policy, one has to divide the latter into several categories.  For example, I’ve already noted the new virtual secretariat for Southern countries, and there has been a remarkable proliferation of groups centred on establishing business codes of conduct, and there are groups rich in technical and legal expertise who usually consult “inside” the system, and all of these are rather different from what I’ve termed the Mobilization Networks, for whom a major objective is to rally support for dissent at a specific event - - a WTO ministerial meeting, the Summit of the Americas, a meeting of the World Bank and International Monetary Fund, the G8 Summit and so on.


The main objectives of the mobilization networks are to heighten public awareness of the target international institution’s role in globalization and, by doing so, to changes its agenda and mode of operation - - or, in the case of the more extreme members, to shut it down.  While these networks are loosely knit coalitions of very disparate groups, an analysis of the networks at Seattle (in 1999), Washington, Bangkok and Prague (in 2000) and Quebec City, Genoa and Doha (in 2001) show that there is a core group - - let’s call it dissent.com - - of mainly North American and European NGOs but also including some from developing countries.  These NGOs are headed by a new breed of policy entrepreneurs who have very effectively utilized the internet to create what could be termed a new service industry - - the business of dissent.  It’s important to stress that the dissent industry is largely a product of the internet revolution which provides advocacy NGOs with economies of scale and also of scope by linking widely disparate groups with one common theme:  anti-corporate globalization and pro-democracy.  The main charge is that the WTO is dominated by the interests of the MNEs and that is rules and procedures are secretive and undemocratic.


Of course individual members of these networks pursue many other advocacy routes including lobbying as a means (greatly aided by the media) of influencing national governments.  But the strategy of the networks to focus on demonstrations at specific events was designed to influence public opinion and through that route initiate change in the policy processes of the international institutions.  So has the dissent industry been successful?  In the case of the WTO, I would argue that while it’s early to tell, there has been an impact on the agenda.  The emphasis on development as the core of the new Doha round (or rather “development agenda”) and the political statement on health emergencies in poor countries, are probably in part due to a shift in emphasis by NGOs to issues with strong moral resonance. And, it is worth emphasizing, their consistent and insistent refrain of lack of transparency has, for some, struck at the heart of the institution’s legitimacy.


But the shift in NGO strategy was essential for other reasons.  While there was destruction of property in Seattle and other meetings there was nothing comparable to Genoa where one protester was killed.  A number of mainline NGOs stayed away because they were fearful of being associated with the violence planned by the anarchist Black Bloc and neo-fascists although no one could have foreseen what occurred, including the extraordinary brutality of the police.  There is probably an inevitable tendency for all demonstrations to attract extremists - - a free ride is hard to decline.  Escalating violence generates the need for more police security which likewise generates more violence and attracts more extremists.  And, of course, Genoa was hardly the end of the story.


The terrorist attack of 911, while unrelated to the anti-globalization movement per se,  greatly added to the pressure for dissent.com  to adopt a new strategy and changes are underway.  In the U.S., attempts of the left to morph into a peace movement - - centred on attacking the war against terrorism and American support of Israel - - is hardly attracting mainline NGOs or the labour unions.  The recent (April, 2002) Bank-Fund meetings in Washington attracted few demonstrators and those who marched and chanted were ignored by the media.  But the impact of the NGO campaign on global health as exemplified by the Doha declaration may also be a signal of a new shift in strategy from dissent to dialogue.  A recent report released by Oxfam International entitled Rigged Rules and Double Standards (2) asserts that international trade can benefit the poor if the rich countries would reduce their protectionist barriers, especially in agriculture and labour intensive products, and then elaborates on a range of policy proposals.  The report has been attacked by some NGOs who still prefer dissent to dialogue but welcomed as a basis for discussion by some governments and international institutions.  It is obviously too early to tell whether these examples - - in effect centred on alleviating third world poverty and disease - - will serve to unify or re-create the anti-globalization movement.  But it’s also premature to declare that the movement died after September 11, as exemplified by a Wall Street Journal editorial headline “Adieu Seattle”. (3)  Whatever the outcome, the NGOs demand for more transparency in the WTO will certainly not go away.  


In sum, the Uruguay Round and its unintended consequences transformed the multilateral trading system and the political economy of policy-making.  The Round, in effect, initiated one small step in the creation of a global single market - - a step for which a majority of its members were totally unprepared.  The intrusiveness of the new system touched the exposed raw nerve of sovereignty.  And yet, to undertake the formidable role of housing and sustaining the system, the negotiations produced a minimalist, member-driven institution with extremely weak legislative and executive powers and an extremely strong, judicialized dispute settlement system.  This is  an asymmetry which must be rectified.  Clearly, the system is in dire need of reform.  Yet at the Ministerial Meeting in Doha reform was not mentioned.  And Doha initiated another potential transformation of the WTO into a “development institution”.  Let me briefly review the Doha outcome before turning to some suggestions for strengthening the WTO.


It’s worth stressing that it’s more than symbolic that the outcome of Doha was termed a “development agenda” and not a round.  While it’s true that the Doha Declaration was a masterpiece of creative ambiguity and the devil remains in the details of negotiation, the major objective of the meeting was to avoid a repeat of the Seattle debacle which ended with a walkout of virtually all Southern countries.  Thus the great success of Doha was that it didn’t fail and this involved convincing developing countries, especially the poorest in Africa, that trade was good for development.  Both the U.S. and the E.C. visited Africa to woo Ministers and the Declaration repeatedly refers to technical assistance and capacity-building now called, only half in jest, the new conditionality.  Pushed by the successful NGO campaign about aids in Africa, the Americans were willing to antagonize Big Pharma.  The Europeans were most skilful in securing a waiver for their preferential arrangement with the ACP (African, Caribbean and Pacific) countries by wily deal-making with the Latin American banana exporters.  So Doha was unique in its focus on the South and on development.


Doha, of course, included many other agenda items.  Market access for industrial products; agriculture and services; rules such as countervail against subsidies and anti-dumping; as well as the so-called Singapore issues of competition policy, investment, government procurement and trade facilitation.  And for the first time in the history of the trading system environment was specifically added to the agenda.  Most of these items have a North-South dimension and negotiations will be complex and difficult.  Indeed the ambiguous drafting - - for example in agriculture and the Singapore issues - - leaves considerable uncertainty about how the negotiations will proceed and whether the target date of 2005 is feasible or even realistic.


But that uncertainty rests on more than the usual difficulties of complex negotiations:  after all, the outcome of the Uruguay Round in 1994 could certainly not have been forecast at the launch in Punta del Este in 1986.   I would argue that adding another layer, i.e. development, to the already weak and strained infrastructure of the WTO,  significantly adds to the need for strengthening the WTO.    A very positive sign of the new Doha focus was the March 11, 2002 Pledging Conference which established a Global Trust Fund and more than doubled the WTO budget for TA.  But there remains considerable disagreement over how to effectively deploy the funds and concern about the WTO’s lack of institutional capability in this field.  While seminars and workshops - - the customary form of WTO technical assistance  - - may provide technical information about the WTO it will not build trade policy-making capacity in individual countries which is a far more complex task requiring involvement of indigenous institutions.  This CB would have to be customized by country and trade policy would have to be integrated into the overall development strategy so that countries could exploit the opportunities of open markets.  The WTO certainly recognizes that that approach lies well outside its range of expertise.  Indeed, the main responsibility rests with the World Bank, regional development banks and other institutions such as UNCTAD. Thus the WTO confronts an enormous challenge of coordination: international coherence writ large!  This will require not only some additional resources (trade expertise will not suffice) but, since the ideas of “mainstreaming trade into development” and “aid for trade” (4) are both complex and contentious, an ongoing policy dialogue will be essential.  It’s doubtful that the Committee on Trade and Development could serve that purpose since dialogue would be chilled by linkage to negotiations - - a generic difficulty in the WTO as will shortly be discussed.


Of course the outcome for Doha has recently been further clouded by the looming tit-for- tat steel safeguard battle launched by the U.S. and, even more by the astonishing Farm Bill which increases agricultural subsidies by $190B or 80% over the next decade and will hurt the poorer countries most of all.  Both these actions, but especially the latter, illustrate what H.L. Mencken described as the essential character of Congressional trade policy: if a congressman had cannibals in his district he would promise them missionaries for breakfast.  This was changed by legislation in the 1930’s when Congress, chastened by the Smoot-Hawley tariffs, yielded its constitutional authority for trade policy to the Executive branch.  But it now appears that we’re back to the 1930’s.  The continuing  “clawback”  by Congress of trade policy from the Executive reflects not only the end of the Cold War, with its spillover from high policy to low policy, but also the growing divisions in both parties over trade issues and the lack of interest of the American business community.  After playing a major role in the Uruguay Round and in lobbying for Chinese membership in the WTO, American MNEs were conspicuous by their absence in both Seattle and Doha and in supporting fast track trade bills in Congress.  This apathy has profound implications because there is no effective counterbalance to the well-heeled protectionist lobbies.  Of course the saying that trade policy is the most domestic of all policies is true everywhere and not only in Washington.  


Indeed the significant rise in anti-dumping investigations in 2001 (348 compared with 251 in 2000 and an annual average of 232 in the 1990’s) (5) is especially worrying.  Anti-dumping, the protectionist weapon of choice for the rich countries, is now widespread with India ranking second after the U.S. and China (the main target country) aiming to join the anti-dumping superpowers.  It was once assumed that if developing countries began to use the trade remedy laws that would prove to be an incentive for reform.  Nothing could be further from the truth as the debate over fast-track in the U.S. Senate reveals.  A number of Senators have insisted on a special exception for anti-dumping which would, in effect, remove the Executive authority to negotiate.  While this is unlikely at present the effort reflects the deeply entrenched opposition to reform of trade remedies in the US Congress. (6)    Since reform of anti-dumping was a centrepiece of the Southern countries at Doha (as was elimination of agricultural subsidies) the recent rise in protectionism will certainly worsen the prospects for a successful outcome.


But if Doha is in jeopardy, perhaps that could concentrate the minds of some negotiators on the need for reform.  Even if that is wishful thinking, it can’t do any harm to review some of the issues in the concluding section.

WTO:  Suggestions for Reform  


While the subject of WTO reform has recently evoked some interest in the academic community, as I’ve said, the same is not true in national capitals or in Geneva.  After Seattle there was some desultory discussion on internal and external transparency, WTO – speak for internal reform to make the governance of the institution more open and inclusive and external reform including more access to information and more opportunity for stakeholder participation.  After a few meetings of the General Council which revealed strong opposition from many member countries - - especially Southern - - to even discussing the issues, the subject was dropped.  After Doha, the General Council (after four years of deliberation) agreed on a set of procedures for de-restriction of documents and discussed some proposals for Ministerial preparatory processes and meetings which, if adopted, could impose a “straight jacket” on the consultation process and might “drive the real negotiations underground and ultimately lead to a less transparent procedure”.  (7)


As noted earlier, the WTO’s executive (management) and legislative functions are extremely weak (especially but not only when compared with it’s judicial procedures).  This asymmetry in architectural design is grossly inappropriate to the broad and complex mandate imposed by the Uruguay Round and amplified by Doha.  While there’s no possibility of major institutional redesign in the foreseeable future some modest incremental reform should not be ruled out.  In this regard three priorities should be considered.  The first two concern internal functions and the third deals with external transparency.

How Can the WTO be Managed? 


Although both Bretton Woods institutions included weighted voting, to ensure that the economic power of the U.S. and the U.K. (the founding fathers) would be reflected in both policy and management, this was not the case in the ITO (International Trade Organization).  This apparent anomaly stemmed from the American view that since in the trade regime other countries had to implement the outcome of negotiations it was better to adopt a consensus approach which (in the small club of 23 members) would not be difficult to achieve.  But, to ensure effective management - - avoid paralysis by consensus - - the ITO Charter included an Executive Board.  The Executive Board was to consist of eighteen members, with broad geographic representation and should include “members of chief economic importance, in the determination of which particular regard shall be paid to their shares in international trade”. (8)  There was provision for rotation of the 10 members who were not classified as “of chief economic importance” every three years.  And the Executive Board was to be responsible “for the execution of the policies of the Organization.”  (9)


When the ITO died and the GATT became the home of the multilateral trading system, the ITO Charter was defunct.  The WTO, its successor - - with over 140 members at present and likely to reach over 170 in the near future - - did not provide for an Executive Board.  Indeed, if anything, the WTO rules provide less room for flexibility that did the GATT.


Article IX-1 of the WTO Agreement provides that “the practice of decision-making by consensus followed under the GATT 1947”.  (10)  Thus consensus (the word didn’t appear in the ITO Charter or the GATT) has been “elevated from its previous status as an unwritten practice to being enshrined as a rule”. (11)  And, as one WTO legal expert has noted,  new rules were added which, inter alia , make decision-making and amendments of the Agreement “considerably more complex than the previous GATT - - - provisions”. (12)  More flexibility for the Club of 23 than the diverse and often conflictual Coterie of 144, soon to climb to 170!


As the negotiations on Doha proceed the examples of paralysis of decision-making concerning even the most trivial matters are growing apace.  Some informal discussion on how, for example, to separate out housekeeping operations from substantive issues, has been launched but is unlikely to yield results anytime soon, though if paralysis and bickering get bad enough perhaps reason may eventually prevail.  Mike Moore, Director-General of the WTO raised the issue for discussion in his speech to the Public Symposium on the Doha Development Agenda in Geneva at the end of April 2002 : “how are we going to respect the “consensus principle” in about five years time when the organization will account for more than 170 member governments?… Shouldn’t we soon start to discuss the need for some sort of managerial structure capable of taking care of day-to-day business of the WTO?” (13)  It’s worth noting that these questions are answered by a proposal made in a Joint Statement on the Multilateral Trading System in February 2001 by three former heads of GATT/WTO:  Arthur Dunkel, Peter Sutherland and Renato Ruggiero. (14)


These former Directors General propose establishing “a management board which could take routine decisions not affecting members’ rights” (not unlike an executive board but with a more politically correct title).  Their proposal was intended to be included in the Doha agenda.

It was not. They also made a second proposal that a “senior level policy consultancy group” be established to debate current trade issues in a “wider policy context”.  This reads like a reformulated version of a policy forum - - CG18 (Consultative Group of Eighteen) - - established in the GATT in 1975.  A policy forum is essential if the WTO liberalization momentum is to be sustained.  Let me briefly sketch out the history and function of the CG18 to explain why this is so. 

Policy Forum:  CG18 Redux
A policy forum would provide the locus for discussion and debate of basic issues - - such as definition of domestic policy space to be safeguarded in the international system.  The GATT implicitly defined a domestic policy space in a number of ways:  an escape clause; an article (Article XX) that spelled out exceptions to GATT rules for public policy objectives; a national security exemption; a balance of payments exception, etc. (15)   But these mechanisms designed to protect domestic sovereignty reflect the shared views of the Club in 1948 and obviously have to be reconsidered and redefined.  This will, of course, hardly be easy: there is no longer a consensus, Keynesian, Washington or whatever.  The only way of grappling with this most fundamental issue is through debate informed by policy-analytic research.  There are a number of other examples of policy-related concerns such as the relationship between trade, growth and poverty or the effectiveness of capacity building in mainstreaming trade in development or the linkages between the trading rules and environmental rules, to cite a few.  Then policy options could be proposed and if a consensus is achieved the proposal would be sent to the General Council, the governing arm of the institution.  There was, indeed, such a forum in the GATT, called the CG 18 ( Consultative Group of 18 : was the number an echo of the ITO? ) but an attempt to establish a successor at the end of the Uruguay Round failed.


The CG18 was established in July 1975 not by trade ministries but as a result of a recommendation of the Committee of Twenty Finance Ministers after the breakdown of Bretton Woods  (The Committee of Twenty also established the IMF’s Interim Committee.) Its purpose was to provide a forum for senior officials from capitals to discuss policy issues and not to, in any way, challenge the authority of the GATT Council.  Because of the creation of the Interim Committee, the Committee of Twenty felt the need for a similar body in the GATT to facilitate international coordination between the two institutions.   The composition of the membership was based on a combination of economic weight and regional representation but there was provision for other countries to attend as alternates and observers or by invitation.  Each meeting was followed by a comprehensive report to the GATT Council.


Because it was a forum for senior officials from national capitals it provided an opportunity to improve coordination of policies at the home base.  This is now far more important because of the expansion of subjects under the WTO.  (Indeed there is no “ Minister of Trade” today but a number of Ministries with concerns covered by the WTO.)  After the Tokyo Round the CG18 was the only forum in the GATT where agriculture was discussed and, in the long lead - up to the Uruguay Round, trade in services.  The CG18 was the only forum for a full, wide-ranging, often contentious debate on the basic issues of the Uruguay Round.  There was an opportunity to analyse and explain issues without a commitment to specific negotiating positions.  Negotiating committees inhibit discussion because rules are at stake.  Words matter and might be used, for example, in a dispute settlement ruling as was a report by the Committee on Trade and Environment with a predictable chilling effect on constructive dialogue.  Thus the absence of direct linkage to rules is essential to the diffusion of knowledge which rests on a degree of informality, flexibility and adaptability.


While establishing the policy forum would be a great step forward, it is unlikely to function effectively without an increase in the WTO’s research capability.  Analytical papers on key issues are needed to launch serious discussions in Geneva and to improve the diffusion of knowledge in national capitals.  In order to keep up to date and reasonably small in size, the WTO could not possibly generate all its policy analysis in-house.  The WTO secretariat would have to establish a research network linked to other institutions.  This knowledge networking should include academic, environmental, business, labour and intergovernmental organizations such as the OECD, UNCTAD, Bretton Woods and environmental institutions.  This becomes even more essential since Doha because, as should be underlined once more, the capacity building for developing countries will require complex and extensive coordination with the World Bank and other institutions.  Moreover, establishing a research or knowledge network can enhance the ability of the WTO Director-General to play a more effective role leading and guiding the policy debate.  This will be politically contentious but is essential.  Just imagine what would have happened in the 1980’s debt crisis if the head of the IMF had had the authority of the head of the GATT!  There would have been a series of meetings to discuss meetings and so on while Latin America went down the drain.


In the terminology of the international regime literature the policy form would become a broad meta-regime founded on mutually agreed basic principles and fostered by a combination of strategic assets: a knowledge infrastructure in the form of a research capability; a meeting infrastructure for knowledge diffusion, debate, peer group pressure; strategic planning and monitoring of policy performance.  But no “hard power” to make rules.


A key difficulty in establishing the forum would be to determine the membership.  One formula already exists in the former CG18 which was never officially terminated.  But it would probably be necessary to include the policy forum as part of a North-South trade-off.  And that would require the big powers to agree that institutional reform was essential to the sustainability of the system.  Au fond, the raison d’être of the forum would be to inform, energize and facilitate the rule-making capability of the WTO.  Perhaps members should be reminded that there is another route to change, i.e. litigation.  Faced with that alternative might clarify some minds.


While reform of the dispute settlement system is also a matter of high priority, a number of recent proposals have generated a healthy debate.  So I prefer to skip that subject and conclude with my third proposal for improving external transparency. 

External Transparency 


As noted earlier, the demand for greater transparency at the WTO has continued unabated since its establishment and is gaining broad support.  The WTO has responded by providing information, speedily and effectively on its website, through informal secretariat briefings and has engaged civil society groups in annual symposia and, in the case of the Committee on Trade and Environment, in discussion.  But even these efforts have been opposed by a number of Southern Countries.

Curiously, the issue of transparency and the participation at the national level has only recently been raised.  The “Open Letter on Institutional Reforms in the WTO” sent by a group of NGOs to members in October 2001 (just before Doha) includes the “development of guidelines for national consultation with relevant stakeholders” among a number of other proposals. (16)  Since reform issues were not on the table in Doha, there was no response.  A similar silence greeted U.S. efforts, after the Seattle débacle, to discuss national policy processes in the WTO (of which more below).

Yet the WTO may be an outlier in its rejection of the relevance of this issue.  It’s useful to “benchmark” other institutions in the rapidly evolving international policy environment because in a globalizing world “policy spillover” has become increasingly significant.  A review of developments in the OECD, and in international environmental and human rights law will serve to illustrate this point.

(a) OECD:  Transparency, Trade, Environment and Development
In 1993, the OECD Joint Working Party on Trade and Environment proposed that Transparency and Consultation be established as a principle of policy-making in this domain.  (That this innovation in governance involved environmental policies was hardly a coincidence - - see below).  The proposal was adopted by Ministers as was the initiative to undertake case studies of member governments’ consultative mechanisms and practices.  These case studies were published in 1999 and 2000. (17)  They revealed a wide diversity among the countries reflecting, inter alia, culture, history, and legal systems, but also underscored the importance of “capacity” - - analytic and financial resources - - as a factor in determining the nature of the process.

In July 2001, the OECD directorate responsible for research in public management (PUMA) published a Policy Brief outlining a number of principles for good governance.    The title of the brief was Engaging Citizens in Policy-Making:  Information, Consultation and Public Participation.  The lead paragraph provides the rationale for the initiative:

“Strengthening relations with citizens is a sound investment in better policy-making and a core element of good governance.  It allows governments to tap new sources of policy-relevant ideas, information and resources when making decisions.  Equally important, it contributes to building public trust in government, raising the quality of democracy and strengthening civic capacity.  Such efforts help strengthen representative democracy in which parliaments play a central role.” (18)

The reference to building public trust and enhancing the credibility of governments is of key significance in catalyzing the OECD initiative and of particular relevance in the trade policy domain.  The anti-globalization movement reflects a more pervasive secular change underway since the mid-1970’s in all OECD countries:  a clear, marked decline in confidence in government and all political institutions. (19)  (While in the U.S., the events of Sept. 11 radically reversed this trend, it is not clear how this will affect, if at all, international economic policy).  There are less data on this phenomenon in non-OECD countries, but anecdotal evidence suggests that an alienation from the élite is growing in many Southern countries and in Central and Eastern Europe.  This is likely to increase if the trade negotiations are seriously impaired by the American farm bill since agriculture is so dominant in these countries.  

There are many different views on the reasons for this worrisome phenomenon and no doubt different factors are operative in different countries.  But one response - - and not only by the OECD - - has been to foster “ownership” of the policy process by increasing information, consultation, and active participation by a wider range of stakeholders.  As the case studies and other OECD research demonstrated, while information access has increased over the past decade, there are large difference in consultation and “active participation and efforts to engage citizens in policy-making - - are rare - - and confined to a very few OECD countries.” (20)  What follows in the Brief are a number of policy suggestions and a set of ten guiding principles for OECD governments to engage citizens in policy-making. (21)  While these principles are not binding on OECD governments - - being a form of “soft law” - - their adoption by Ministers is not without significance.  

(b) The Aarhus Convention

When we move from the OECD’s soft law to the Aarhus Convention we’re moving from soft to hard law.  The UNECE (United Nations Economic Commission for Europe) Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters was adopted on June 25, 1998, in the Danish city of Aarhus at the Fourth Ministerial Conference of the “Environment for Europe” process.  It entered into force on October 30, 2001 with 40 signatories including members of the Economic Commission for Europe as well as states with consultative status with the E.C.E. (mainly central and eastern European countries) and the European Community.

Aarhus is built on Principle 10 of the Rio Conference on Environment and Development (UNCED) which underlined the importance of a participatory process in formulating and implementing environmental policy at the national level. (22)  The idea of transparency and participation is deeply rooted in the environmental movement and policy domain both domestically and internationally because, as a number of international environmental law experts have pointed out, non-state actors frequently have more and better information than governments.  These actors include private firms and various and diverse NGOs all of which have stakes (albeit often competing) in outcomes either as objects or beneficiaries of regulation. (23)  

But Aarhus is quite radical both in its content and, perhaps in its implications for international law.  The Convention is built on 3 pillars:  access to information; participation; access to domestic courts and spells out in detail what each of these rights includes.  It recognizes that forms of participation must be adapted to different legal and institutional systems and are dynamic in concept, i.e. should and will evolve over time.  The intention of Aarhus, however, is to identify basic or preliminary elements that would entail a participatory process.  The Convention also includes the need for follow-up monitoring of implementation measures, which should be transparent.  And to ensure transparency, the public is granted access to judicial review procedures when their rights to information and participation have been breached.

Whether or not the Aarhus Treaty will be endorsed by other countries, the implications for international law could be significant since there will no doubt be an effort by the proponents of transparency and participation to extend the Aarhus principles to customary international environmental law (see below).  But while Aarhus concentrates on legal and administrative procedures, i.e. on procedural rights, it also includes a reference to human rights in the preamble and in some other provisions. (24)  Many NGOs are pushing for a rights-based approach in the environmental domain and Aarhus may have opened up a small window of opportunity.  But that aside, the human rights channel to greater transparency and participation looks very plausible, Aarhus or not.  

(c) Human Rights and Participatory Democracy

The push for including human rights in the WTO is linked to the ongoing - - and often heated - - debate on customary international law.  In international law, the status of a rule is determined by its source.  Thus international conventions such as Aarhus (hard law) presents rules and enforcement agreed by and applicable only to members while customary law relates to obligations established from “a general and consistent practice of states followed by them out of a sense of legal obligation” and binds all states. (25)

There is considerable disagreement as to whether and which human rights have status as custom and the proposal that human rights should prevail over international trade law, i.e. override those WTO rules which are alleged to violate basic human rights has generated a storm of controversy. (26)   The battle seems set to continue.  Yet, as several experts have noted, recent rulings of the Appellate Board cite the Vienna Convention on the Law of Treaties which allows for the emergence of new laws in the future. (27)   Thus, some legal experts have argued that the Preamble of the WTO Agreement, which refers to sustainable development and the need for the poorest countries to develop and grow, states values that could be interpreted as basic human rights. (28)

The legal (as opposed to the legislative) route to inserting human rights into the WTO was given a leg up by another decision of a dispute settlement panel concerning American trade law Section 301.  Included in the Panel’s decision was the statement that “it would be entirely wrong to consider that the position of individuals is of no relevance to the GATT/WTO legal matrix.  Many of the benefits to members which are meant to flow as a result of the acceptance of various disciplines under the GATT/WTO depend on the activity of individual economic operators in the national and global market places” and thus “the multilateral trading system is, per force, composed not only of the States but also, indeed mostly, of individual economic operators”. (29)

This astonishing conclusion of the Panel has certainly attracted the attention of WTO-watchers in the legal community - - though, evidently, not of member governments as one prominent legal expert noted:  “I would venture to guess that if this particular proposition were put to a vote in the General Council of the WTO, it would be rejected by governments who want to preserve the WTO as a cozy club of trade bureaucrats.  In accordance with the WTO procedures, however, it was automatically adopted by the WTO Dispute Settlement Body.  Thus, this cutting-edge decision will influence future WTO panellists and the invisible college of international law in the years ahead”. (30)

Among the individual rights of interest to the invisible college are certainly the right of public participation in policymaking as, for example, specified in the Aarhus Convention.    Indeed an entire school of international law based on “interactional theory” points that “law is persuasive when it is perceived as legitimate by most actors” and legitimacy rests on inclusive processes (which) reinforce the commitments of participants in the system to the substantive outcomes achieved by implicating participants in their generation. (31) This sounds very much like the OECD approach, that norms generated through inclusive processes of decision-making enhance governmental legitimacy and enjoy a greater degree of compliance.  Part of the spreading climate of ideas - - we could call it “norm spillover”.  The WTO is unlikely to be immune.  The “invisible college” will not be silent or inactive. 

I would predict that if the legal route to inserting human rights law is chosen, the results will be profoundly traumatic for the WTO.  Such a pervasive and open-ended transformation of the present system, determined by a panel or an appellate board, would be rejected by most if not all members and generate a furious backlash against the “crown jewel” of the WTO - - the dispute settlement mechanism.  The issue of the WTO and human rights is an issue for debate - - in a new policy forum.  If there is to be any change in WTO rules it must be legislated not litigated.

(d) WTO:  “Legislate” don’t Litigate
I insert the word “legislate”  in inverted commas because my proposal need not involve a change in the formal rules of the WTO - - a most difficult and lengthy proposition as everyone would agree.  Rather, I would propose an informal, voluntary initiative to incorporate discussion of the national trade policy-making processes into the WTO under the broad rubric of transparency, a pillar of the GATT/WTO system from its origins.  As I have argued above, there is a growing consensus among not only legal and policy-analytic communities but also in a number of inter-governmental institutions that participatory processes improve policy outcomes and enhance the legitimacy of policy and compliance with norms and laws.   Let’s briefly review the state of play in the relationship between the WTO and the trade policy stakeholders including the NGOs.  

At the April 1994 Ministerial Meeting in Marrakesh which concluded the Uruguay Round Article V : 2 of the Agreement stated: “The General Council may make appropriate arrangements for consultation and co-operation with non-governmental organisations concerned with matters related to those of the WTO.”  (32) 

In order to clarify the precise legal  meaning of this broad directive the General Council on July 18, 1996 spelled out a set of guidelines covering transparency including release of documents, ad hoc informal contracts with NGOs, etc.  Guideline 6 is most pertinent in the context of this present discussion:

“Members have pointed to the special character of the WTO, which is both a legally binding inter-governmental treaty of rights and obligations among its Members and a forum for negotiation.  As a result of extensive discussions, there is currently a broadly held view that it would not be possible for NGOs to be directly involved in the work of the WTO or its meetings.  Closer consultation and co-operation with NGOs can also be met constructively through appropriate processes at the national level where lies primary responsibility for taking into account the different elements of public interest which are brought to bear on trade policy-making.” (33)  

Nothing happened with respect to the admonition to focus on the national level until after the Seattle debacle.  At a meeting of the General Council in July 2000 which included a discussion on external transparency (under the agenda item “other business”) the Chairman suggested that members might make written contributions on the subject after making informal consultations in the autumn. This suggestion was criticized by several members as was the Chairman’s decision to propose discussion under the heading of “Other Business”.  The Chairman explained that since there was strong opposition to place this issue on a formal agenda he had decided to raise it under “Other Business” but since some delegations did want to discuss external transparency “he believed it would be difficult to continuously postpone even an informal discussion”.  (34)  After further discussion among the supporters and opponents of informal discussions, the meeting was adjourned.

On October 13, 2000 the U.S. made a submission to the General Councils Informal Consultations on External Transparency.  After noting that the 1996 Guidelines suggested the consultations should take place at the national level and a brief review of U.S. Processes in this respect, the American delegation proposed that since all members “could benefit from an exchange of information on national experiences and approaches… members be invited to provide information on this respective approaches to providing their public with information and opportunity for input on developments in the trading system”. (35)  On November 9, 2000 an Informal General Council meeting was convened to discuss external transparency.  Nothing much happened.  End of the story. (36)

The same countries (mostly developing) opposed to increasing transparency at the WTO level were also opposed to discussing the policy process at the national level.  There has been criticism about the more powerful well-financed Northern NGOs demanding two bites of the apple.  Fair enough - - the issue merits discussion.   But how realistic, in light of the current state of affairs in the multilateral trading system, to suggest no  bite at the apple?  For those countries who reject even an informal discussion of their domestic policy processes it’s useful to spell out the benefits of such a project.

First and foremost it is very important to emphasize that a discussion about the national policy processes would be simply that - - a means for informing other countries about one’s own practices and learning about theirs.  There is clearly no one-size-fits-all model but rather considerable diversity related to history, culture, legal institutions, level of development and so on.  A pilot project I have undertaken in cooperation with the Washington-based Inter-American Dialogue and the Inter-American Development Bank revealed very significant differences among the 8 countries surveyed:  Argentina, Brazil, Canada, Chile, Columbia, Mexico, United States and Uruguay. (37)  Of these only Canada and the United States have established institutional arrangements involving both legislative bodies and a wide range of interested parties or stakeholders including business, farmers, unions, NGOs and academics.  This is not surprising since the OECD studies showed that participatory processes were rare in member countries.  And a 1996 study by the Swiss Coalition of Development Organizations showed that of 30 countries surveyed (both developed and developing) only 3 had formal mechanisms for consultation (Canada, U.S. and Switzerland). (38)

None the less, given this North-South dichotomy (and there are significant differences between Canada and the U.S. because of differences in basic governance, i.e. a parliamentary versus a presidential system) the Latin countries were by no means homogeneous and, further, in some an evolutionary process was underway partly in response to changes in trade policy such as Mercosur or the recent U.S. farm bill.  The policy process should be evolutionary, reflecting systemic changes (such as the transformation from GATT to the WTO) and changes in the policy environment.   A participatory consulting process allows governments to inform stakeholders on a continuing basis and while they may not always like what they hear (trade policy in the best of times involves change and change produces winners and losers) they will be less likely to reject the entire regime.

Moreover, by sharing information on national processes stakeholders in many countries without adequate technical or financial resources - - like small and medium enterprises (SMEs) - - gain useful information on market opportunities or other issues of interest.  In a related point, it should be noted that lack of technical and financial resources for many stakeholders and also for some government ministries and parliaments was a major factor affecting the nature of the process in a number of Latin American countries.  

While there are undoubtedly benefits accruing from a more participatory policy process there are also costs, which is certainly one reason many countries are wary of the project.  There are costs for governments in terms of time, expertise, and financial resources and there are significant differences in resources among the stakeholders.  Since business lobbies are better equipped than other groups an insider-outsider mentality can develop and the media are always happy to highlight the battles.  Or some stakeholders, simply by being engaged in the process, develop unrealistic expectations about outcome and frustrated when all their demands are, inevitably, not delivered.  For the wily “statesman” secrecy is  considered essential, especially as the negotiations move to closure and the idea of a participatory  process is an oxymoron - - unless it provides an opportunity for co-option.  All these issues arose in the Western Hemisphere country studies and the discussion repeatedly made clear that there were no magic bullets; the policy process was complex and messy; processes should be in a condition of continuing evolution.  And the bottom line in all this deserves stressing: that it is the role of government to make policy; transparency and participation are not a replacement for governmental responsibility.

In the WTO context, weighing costs and benefits thus rests on the judgement of each member country.  The arguments presented here suggest that there are likely to be significant systemic costs from doing nothing and these should be considered by members when rejecting any WTO initiative.  The erosion of the multilateral system will impact the weaker more than the stronger because the alternative to a rules-based system is one based on power.

Having presented my case for a WTO external transparency initiative, let me conclude with a sketch of how it could be launched.

(e) Transparency and the TPRM

Transparency was one of the founding principles of the postwar trading system. (39)   Article 38 of the Havana Charter for the International Trade Organization became Article 10 of the GATT, which survived the death of the ITO.  The article was entitled “Publication and Administration of Trade Regulations - - Advance Notice of Restrictive Regulations” and was borrowed from the 1946 U.S. Administrative Procedures Act (APA).    Transparency was greatly expanded in the WTO with the inclusion of services, and TRIPS and the word finally appears in the TRIPS agreement as a heading in Article 63.

In the U.S. the evolution of administrative law expanded the participatory role of stakeholders partly in response to the increase in regulation beginning in the 1970’s and to the growing literature on the dangers of “regulatory capture.”  (40)  Many economists and legal scholars argued that the best antidote to the capture of regulatory agencies by those they regulate was to broaden the spectrum of interests whose voices should be heard before rules are laid down.  This development is for the most part not reflected in the WTO which focuses, with limited exceptions, on the rights and responsibilities of governments not stakeholders. (41)  So WTO external transparency begins at home - - with one major exception, the Trade Policy Review Mechanism (TPRM).

The TPRM was based on a recommendation of the FOGS (Functioning of the GATT System) negotiating group in the Uruguay Round.  It was designed to enhance the effectiveness of the domestic policy-making process through informed public understanding, i.e. transparency. (42)   Section B spells it out:

“Domestic Transparency

Members recognize the inherent value of domestic transparency of government decision-making on trade policy matters for both Members’ economies and the multilateral trading system, and agree to encourage and promote greater transparency within their own systems, acknowledging that the implementation of domestic transparency must be on a voluntary basis and take account of each Members’ legal and political systems.” (43)

In order to underline that the TPRM is voluntary and flexible in subject matter, the declaration of Objectives in Section A that “it is not intended to serve as a basis for the enforcement of specific obligations under the Agreements or for dispute settlement procedures, or to impose new policy commitments on Members”. (44)

The TPRM’s origins and objectives clearly embrace the policy-making process and thus seems the logical venue for launching this project - - on a voluntary basis and as a pilot to be assessed after an agreed period.  The WTO Secretariat is already seriously overburdened so it might be necessary for the volunteers to ante up some funding.  If the pilot took off and a number of developing countries became involved the issue of more permanent funding would have to be faced since there would be capacity – building and technical assistance requirements.  But these latter costs should clearly come under the arrangements agreed at Doha on capacity building.  Enhancing capacity to improve and sustain a more transparent trade policy process sounds like a good investment.  It’s hardly a new idea.  In the 1970’s, during the Tokyo Round, an American official remarked to an academic researcher that the advisory committees established under the 1974 Trade Act were working extremely well because “when you let a dog piss all over a fire hydrant he thinks he owns it”.  (45)  That’s a rather less felicitous version of today’s concept of ownership.

Conclusions  

As argued here, the multilateral rules-based trading system is under severe strain and there are worrying signs of increasing protectionism.   Even under the best of circumstances the WTO, a minimalist, legalistic, member-driven institution, lacks the necessary infrastructure to carry out its ever-expanding mandate.  The alternatives to multilateralism are quite clear - - increasing bilateralism (especially by the U.S. which wants to “catch up” with the EU) and regionalism (the newest development being a China-Asean agreement excluding the U.S. and Japan).  A growing fragmentation in a world of ever-deepening integration represents more than a threat to trade.  The Cold War involved a spillover from “high” to “low” policy.  The opposite may well be the case in the future.  

Thus the need for reform of the WTO seems obvious.  Except to its members, that is.  The modest proposals suggested here would require no fundamental renegoliation of rules - - just a little foresight.  But as Machievelli so wisely noted:  All reform of a system is “doubtful of success.  For the initiators have the enmity of all who would profit by the preservation of the old system and merely lukewarm defenders in those who would gain from the new one.”  Let’s hope some of the Princes prove him wrong.

Footnotes

(1)
Robert O. Keohane and Joseph S. Nye, Jr., “The Club Model of Multilateral Cooperation and Problems of Democratic Legitimacy,” Paper prepared for the American Political Science Convention, Washington, D.C., August 31-September 3, 2000.

(2)
Oxfam International, Rigged Rules and Double Standards: Trade, Globalisation, and the Fight Against Poverty, April 12, 2002.

(3)
See also The Rushford Report:  The Politics of International Trade and Finance, May 2002.  “What began with a sizzle in Seattle has now fizzled.  Maybe the actual day that the anti-globalist movement fizzled was September 11, 2001…” (p.7). 

(4)
See Bernard Hoekman, “Strengthening the global trade architecture for development: the post Doha agenda,” in WTO, World Trade Review: Economics, Law, International Institutions, Cambridge University Press, Cambridge, Vol. 1, No. 1, March 2002, pp. 23-26.

(5)
Cliff Stevenson, Global Trade Protection Report, 2002, cstevenson@mayerbrownrowe.com

(6)
See Wall Street Journal, Fast-Track Bill is Hurt by Anger over Zoelick Trade Deal in 2001, May 16, 2002, p. A4.  The deal struck in Doha supposedly included negotiations on trade remedy laws because it was crucial “to preserve the illusion that we have room to manoeuvre in our discussions with our trading partners, “ according to a U.S. trade official.  Some illusion, some deal!

(7)
WTO,  Memorandum:  Office of the Director General, Implementation of the Decision of the General Council on May 14 , 2002 on the Procedures for the Circulation and Deristriction of WTO Documents (WT/L/452).  Comment in Bridges Weekly Trade News Digest, Vol. 6, Number 18, Geneva, p. 3.

(8)
Charter of International Trade Organization, March 24, 1948, Article 78.  For an analysis of the American position against weighted voting see Elizabeth McIntyre, “Weighted Voting in International Organizations”, International Organization, Vol. 8, Issue 4, (Nov. 1954), pp. 484-497.  

(9)
Article 81, ITO Charter.

(10)
The Results of the Uruguay Round of Multilateral Trade Negotiations:  The Legal Texts, Article IX, 1, p. 11.

(11)
Debra P. Steger, “The World Trade Organization: A New Constitution for the Trading System”, in Marco Bronckers and Reinhard Quick, New Directions in International Economic Law:  Essays in Honour of John H. Jackson, Kluwer Law International, The Hague, 2000, p. 153.

(12)
Ibid, P. 151. See also Marco C.E. Bronckers, “Better Rules for a New Millenium:  A Warning Against Undemocratic Developments in the WTO”, Journal of International Economic Law, Vol. 2, No. 4, Dec. 1999, pp. 547-566.

(13)
See World Trade Organization Press Release, Apr. 29, 2002, speech by Mike Moore, Director General to the Public Symposium on the Doha Development Agenda and Beyond in Geneva.  

(14)
WTO News:  2001 News Items:  Joint Statement on the Multilateral Trading System, Geneva, Feb. 1, 2001, p. 7.

(15)
See John H. Jackson, The World Trading System:  Law and Policy of International Economic Relations, The MIT Press, Cambridge, Mass., Chapter 9, pp. 203-216. 

(16)
Open Letter on Institutional Reform, October 2001 WTO Activist (wto-activist@iatp.org). Posted: 10/09/2001. The NGOs were WWF International, ITAP, Action Aid, FOE International, and CIEL.

(17)
OECD, Transparency and Consultation on Trade and Environment Volume 1, March 2000.  See also in same series NGO Consultation Summary Record, Aug. 2000 National Case Studies, COM/TD/ENV(99) 26/FINAL, Paris, October 1999 and Round 2, and Transparency and Consultation on Trade and Environment in Five International Organizations, August 2000.  Can be found at <http://www1.oecd.org/ech/trade&env/transparency.htm>

(18)
OECD Public Management (PUMA) Policy Brief No. 10, Engaging Citizens in Policy-Making: Information, Consultation and Public Participation, Paris, July, 2001, p.1.

(19)
Sylvia Ostry, Global Integration: Currents and Counter-Currents, Walter Gordon Lecture, Massey College, University of Toronto, 2002 (forthcoming). 

(20)

PUMA, op.cit., p. 3.

(21)

Ibid, p. 5.

(22)
See Jonas Ebbesson, “The Notion of Public Participation in International Environmental Law”, Yearbook of International Environmental Law, Vol. 8, 1997, pp. 51-53.

(23)
Kal Raustiala, “The ‘Participatory Revolution’ in International Environmental Law”, Harvard Environmental Law Review, Vol. 21, 1997, pp. 537-586.

(24)

Ebbesson, op. cit., pp. 69-72.

(25)
See Robert Howse and Makau Mutua, “Protecting Human Rights in a Global Economy: Challenges for the World Trade Organization”, 2000 Occasional Paper, International Centre for Human Rights and Democratic Development, Montreal, 2000, pp. 7-10.

(26)
See Sylvia Ostry, “Dissent.Com: How NGO’s are Re-Making the WTO”, Policy Options, Montreal, June 2001, pp. 11-13. 

(27)

Howse and Mutua, op. cit., pp. 9-11.

(28)
See Ernst-Ulrich Petersmann, “Human Rights and International Economic Law in the 21st Century:  The Need to Clarify their Interrelationships”, Journal of International Economic Law, Vol. 4, No. 1, Mar. 2001, pp. 24-28.  The ruling of the Appellate Body in an environment trade dispute cited the Preamble in adopting an “updated” interpretation of the term “exhaustible natural resources” to include endangered species because of the evolution of international environmental law in recent years.

(29)
Sections 301-310 of the Trade Act of 1974, Report of the Panel, 22 December 1999, WT/DS/152/R, paragraph 7.72 and 7.76.

(30)
Steve Charnovitz, “The WTO and the Rights of the Individual”, Intereconomics March/April 2001 p. 108 (emphasis added).

(31)
Jutta Brunnée and Stephen J. Toope, “International Law and Constructivism:  Elements of an Interactional Theory of International Law”, Vol. 39, Columbia Journal of Transnational Law, (2000-2001), p. 53.  See also Harold Hongju Koh, “Why do Nations Obey International Law?”. Review Essay, The Yale Law Journal, Vol. 106, No. 8, pp. 2599-2659.  

(32)
The Results of the Uruguay Round of Multilateral Trade Negotiations:  The Legal Texts, p. 9.

(33)
Cited in Appendix in Gabrielle Marceau and Peter N. Pederson, “Is the WTO open and transparent?  A discussion of the relationship of the WTO with non-governmental organizations and civil society’s claim for more transparency and public participation”, Journal of World Trade, Vol. 33, No. 1, Feb. 1999, p. 45 (emphasis added).

(34)
WTO, General Council, 17 and 19 July 2000, Minutes of Meeting, WT/GC/M/57, p. 60.

(35)
General Council Informal Consultations on External Transparency 13 Oct. 2000, WT/GC/W/413/Rev.1, p. 3.

(36)
External Transparency Informal General Council  9 Nov. 2000.  Sent to author in response to request for information to prepare this Chapter.

(37)
The Trade Policy-Making Process Level One of the Two Level Game: Country Studies in the Western Hemisphere, IDB-Intal Occasional Paper 13, Buenos Aires, 2002.

(38)
Christophe Bellemann and Richard Gerster, “Accountability in the World Trade Organization”, Journal of World Trade, Vol. 30, No. 6, Dec. 1996, pp. 31-74.

(39)
The discussion on Transparency is taken from Sylvia Ostry, “China and the WTO: The Transparency Issue”, UCLA Journal of International Law and Foreign Affairs, Vol. 3, Spring/Summer 1998, pp. 1-22.

(40)
See Roustiala, op. cit., p. 577 and the references to George Stigler, Richard Posmer and Ralph Nader.

(41)
See Marceau and Pedersen, op. cit., pp. 37-40.  The exceptions cited include the   Subsidies and Countervail Agreement, Dumping Safeguards, Trips and GATS all of which provide for some procedural participatory rights.

(42)
See Sylvia Ostry, The Post-Cold War Trading System: Who’s on First?, University of Chicago Press, Chicago, 1997, pp. 201-203.

(43)
The Results of the Uruguay Round of Multilateral Trade Negotiations:  The Legal Texts, p. 434.

(44)

Ibid.

(45)
Gilbert R. Winham, International Trade and the Tokyo Round Negotiation, Princeton, N.J., 1986, p. 316.

PAGE  
20

